First Supplement to Memorandum 71-27
Subject: Study 36.43 - Condemnation {Open Space Acquisition)

Attached are various background exhibits relevant to the scquisition of
open space by eminent doamain. We do not plan to discuss this supplement at the
meeting, but you should find the meterial of interest.

Attached are:

(1) Exhibit I (pink) - Staff Memo to the Assembly Committee on Local
Govermment {contains good outline of problems and recampendations of staff
of camittee).

(2) Exhibit IT (yellow) - fpening Statement of Assemblymen Knox.

(3) Exhibits ITI-VII (various colors) - Statements presented at hearing
of Assembly Committee on Local Government.

(4) Exhibit VIII (pink) - Legislative Counsel Opinion (alsc attached to
vasic memorandum)

(5) Exhibit IX (yellow) - various versions of 1569 bill to allow condem-
nation for open space.

Since the 1969 hearing, legislation hes been adopted that requires com-
prehensive planning for land uses, including open space requirements. You will
note same of the testimony at the hearing pointed out the need for this and
concluded that scquisition of open space should be in accord with such & plan
and that eny condemnation authority grant should be deferred until compreheasive.
planning was required.

You will alsc note that the 1969 bill took the approach of requiring voter
approval before open space could be diverted to other uses and gave certain
rights to the former owner. The Commission's staff reccmmends adoption of the
substitute property requirement when open space is diverted to other uses.

This conforms to the federal open space grant law and is consistent with the
more recent thinking on the subject by the Advisory Camission on Intergovern-

mental Reletions.
Respectfully submitted,

John H. DeMoully
Executive Secretary
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"HR 470

{ACQUISITION OF OPEN SPACE LANDS THROUGH EMINENT DOMAIN}

Staff Memo to the Assembly Committee on Local Government

November 26, 1969

San Diego, California



The topic of this hearing is HR 470, which is a rescluticn
asking for a study of the subject of AR 1365, a bill on cpen sPéce
lands and the use of eminent domain. As defined in the Government
Code Section 6§54; the preservation of open space land “would
enhance the present or potential value of abutting or surrounﬁing
urban development, or weould maintain or enhance the conservation of
natural or écenic resources." The Joint Committee on Open Space
Lands is presently studying proposals for a comprehensive state open
space policy.

This hearing will only be conﬁerned with-the issues presented
in AB 1365. AB 1365 proposes to use the power of eminent domain
in the acguisition of open space lands. The Code of Civil Procedure
authorizes cities and counties to use the power of eminent domain
for many purposes. Among the specific purposes are the acquisition
‘of land for public buildings, public utilities, highways, parks,
drainage, sewerage, hydro-electric facilities, electrical power
and slum clearance. For these purposes eminent domain can be used
t0 acquire a fee ~simple interest in the land or any lesser interest.

Of specific concern to the Committee today are those issues
dealing with the proposal to extend to cities and counties the power
of eminent domain for use in acquiring open space land. It is
important that the discussion center on this proposal and its par-
ticular aspects withcuﬁ trying to bring in general comments on open

L

space or on eminent domain. The questions to be answered are:
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I. 5Should cities and counties have the power to acquire open

space land through the use of eminent domain?

Existing law permits cities and counties to acgquire the fee
or any lesser interest in open space lands "by purchase, gift,
grant, beguest, devise, lease, or otherwise.J The use of eminent
domain is not inciuded in-the "otherwise" part of the statute.
According to the Legislative Counsel, "a city or county has no
inherent power of eminent domain and can exercise the power anly
when authorized to do so by the Legislature.” A few cities and
counties have acquired what amounts to open space land by condem-
nation through the use of the park acquisition provisidns.' It is
the Legislative Counsel's opinion fhat this acquisition would not
be upheld if challenged in the courts, becausé the'definition=of a
park implies improvements and maintenance for public use. This does
ﬁgt comply with the definition or intgnded use of open space lands.
Open space lands are those areas of “great natural scenic beauty
or-whose existing openness, natural condificn,'or present state of
use, if retained, would enhance the present or potential value of
abutting or surrounding urban development, or would maintain or
enhance the conservation of natural or scenic resources. "

Two states presently permit acquisition of open space lands
by condemnation. Connecticut's statutes are similar to California's
with the addition of condemnation to the list of methods by which
open space land can be acquired, Pepnsylvania law differs greatiy
from other open space legislation. Land that is obtained in fee-
simple by candemnaticn must be publicly offered for resale within

two years of acquisition., The purchaser must take title subject to
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the open sSpace restrictions. This method benefits the government
by utilizing a revolving fund for open space abquisition and it
returns property at a reduced assessment to the tax rolls. The
public benefits by being able to enjoy open space land. The new
owner benefits by a lower tax assessment based on the binding open
space restrictions.

As the Pehnéylvania legislation shows, the acquisition of
open space land involves three groups: the Qavernment. the publiec,
and the landowner. Steps must be taken to protect the legitimate
interests of all three and to allow no one group to take undue
-advantage of the others. The landowners need to have adeguate warning
and a full opportunity to make sure that their land is needed for
open space purposes and that they will not have their land unjustly
Fondemned. This protection can be maintained by reguiring the local
government to designate open space land which may be éondemned in a
master plan that is presented publicly and adopted formally by the
legislative body. It could further be required that the legislative
body hold hearings and vote on each proposed acquisition. This would
allow all sides to make their presentations relating to the public
need cof the land.

To protect the interests of the public, AB 1365 proposed
that the legislative body dedicate the land by ordinance for open
space purposes. To abandon this open space dedication would reguire
public hearings and a veote on a resolution of abandonment by the‘
legislative body. Under certain circumstances, such as a large public
protest, tﬁe gquesticn of abandonment could be put to & vote of the

people. The difficulties of the abandonment procedure would soften
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the pressurc of developers wanting to develop open space land
against the public interest.

The raticnale for adding the power of eminent domain to the
other methods of acquiring open space is that it gives cities and
counties an alternative means of proceeding. Wwhile condemnation
proceedings are cumbersome and often expensive, in certain situations
it may be the only way to obtain impertant open space land. It is
often suggested that local governments could accomplish the same end
by strict zoning laws that would prevent development on open space
lands. However, problems arise here because zoning restrictions
provide no lasting assurance that open space will remain open. The
Joint Committee on Open Space Land's preliminary repcrt described the
assessors’ opinions of the permanence of zoning thusly:

In practice, assessors felt constrained to discount

zoning in valuing land. They did so on the ground

that zoning had no effect upon market value and

therefore did not justify lower assessed valuation.

The reason that zoning failed to have an effect on

market value, according to the assessor, was that

buyers knew thst restrictions could be removed in

one way or another when they, as landowners, desired

to convert the use of the land.

Recommendation: Cities and counties should be able to use eminent

domain along with the other methods for acquiring open space lands,
subject to public hearings to adopt an open space general plan, and
public hearings and formal votes for acquisition and abandonment.

Consideration should also be given to the Pennsylvania idea of |

reselling open space land while retaining development rights.
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I1. Should the power to acquire less than fee interests by

enminent domain ke incliuded?

The state under present law is permitted to acquire for
scenic purposes the fee or any lesser interest, e.g. scenic easements,
along highways by purchase, gift, condemnation, grant, or beguest.
In California all open space land may be obtained in fee or any
lesser interest by purchase, gift, grant, or bequest. In Pennsyl-
vania, the government can condemn land for an easement, but the land-
owner has the right to force acquisition of the fee. On certain
open space land the ownership of an easement that prevents development
is just as effective ag ownership in fee-simple and costs less. The
experience of the Wisconsin Highway Commission shows that:

In rural areas where land is not yet ready for

development, the cost of scenic easements is

guite low as conpared to the cost of fee-simple

acquisition. This is particularly true when

sgcenic sasemenits are acguired over wetlands,

flood plains, and aress where the scenic restrictions

do not interfere with the continued use of the land

for agricultural purposes and where development

potential for other than agricultural uses is limited.

In his book, The Last Landscape, Wiliiam Whyte describes the

success of the fish and game people in Wisconsin:

They have secured easements on 200 miles of lake

and river frontage and at a fraction of the fee~
simple cost. For each dollar they get about three

and a half feet of frontage with casements: only a
half a foot with fee-simple. They have also covered
some 9000 acres with wetland and hunting easements

at an average cost of $8.30 an acre. (Comparable fee-
simple costs: $26.00 an acre.)

Recommendation: Cities and counties should be allowed to acquire

by eminent domain the fee or any lesser interest in open space land.
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ITI. Should there be leasing restrictions on the power to

acquire the fee or any lesser interest in open space land?

It is possible for a private individuzl to maXe use of
cpen space land in ways that are compatible with the purposes of
open space, such as: farming, grazing, wiidlife refuge, and hunting.
To provide local gevernmehts with a wider range ¢f ways to obtain
and use open space land at the least cost, the local government
could be allowed to lease back land obtained by eminenﬁ domain
for open space to be used in ways that are in accordance with open
sSpace purposes. Thé law presently allows cities and counties to
lease back open space land that is obtained by purchase, gift,
grant, beguest, devise, lease, or otherwise for use in ways that

are "in accordance with the purposes" of open space.

Recommendation: <Cities and counties should be allowed to lease back
open space land acquired by condemnation for uses suitable to open

space purposes.

Iv, If abandoned, should the land be first offered to the previous

owner at a specified price formula?

There are no provisions in existing condemnation law for
land obtained by eminent domain then abandoned to be offered first
to the previous owner. There are no provisions in open space law
for land no longer necessary as open space to be offered first t;
the previous owner. The purposes of this proposal are based on the

argument that since the land was taken from the owner against his

will, he should he permitted to get it back if the government decides
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to dispose of it. This praposal reduces the flexibility of cities
and counties to make the Dhest use of open space lands once that

purpose is no longer necessary. The government may want to use it

]

for another public purpese. A price formula further restricts
cities and counties from the selling of the land at the best price
by specifying a-formula that supposedly predetermines a market value.
There would alse be high administrative costs for keeping track of
the owner during the time the land is used as open space. There are
also difficult problems of community property law, other forms of
ownership, and the possibility of the owner dying that would have to

be considered.

Recommendation: Cities and ccunties should not be restricted to
offer abandonsd open space land to the previous owner at a specified

‘price.

It is the recommendation of the Local Covernment Committee
ataff that cities and counties should be allowed to use eminent
domain to acquire the fee ¢r any lesser interest in open space land
with no restrictions on leasing such land for uses in accordance
with open space purposes. Abandonment proceedings should be similar
to park abandonment statutes with no advantages given to the previous
owner and no price formula. Consideration should ke given to the idea
of offering for sale all copen space land subject to the restrictions

that would prevent development.
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ASSURBLY COMMITTELD ON LOCAL COVIEIRNMENT
i JOMS T, KR, Orinniaan

OPEMNTING STATEMENT

Novexrber 26, 1969

This morning the members of the Local Government Comnmittee
are again pleased to be holding interim hearings in the City of
San Diego. It is appropriate that we are meeting in the area
which is not only one of the most beautiful in California, but has
always led the state in the siruggle to preserve a hospitable and =
aesthetic environment. The hearing today is of great importance to
our host city. They sponsorad the bill we are discussing on the
subject of open space lands and the use of eminent domain. This bill
would make possible the acguisition of open space lané by condemnation,
"including some ©f those neatural undeveloped canyons in San Diego.

Assembly Bill 1365 was introduced by Assemblyman Pete Wélson of
San Diego in the last session, It was considered by this Committee,
passed the Assembly, and was in the Senate Local Government Committee
when the session ended. No bill permitting acguisition of open space
lands by eminent domain has ever come this close to passage.

Assemblyman Wilson introduced the resolution asking for further
study of the subject of his bill, The major subjects of his bill to
be discussed today are {1} consideration of the use of the power of
eminent domain to obtain open space lands, (2) inclusién of the power
to acquire lesser interests such as scenic easements, {3) the advis-
ability of requiring leasing restrictions on this publicly owned

open space land, and (4) appreopriate abandonment procedures.,
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I+ is important to remember while discussing these topics
that the State of California has taken some important steps in the
field of open space lands. The Joint Committec On Open Space Lands
is working on various proposals for implementing open space policy.
The Land Conservation Act and the Scenic Conservation Act are other
examples of Legislative remedies to this problem.

Under our system of government, the final responsibility for
preserving our open space environment resides in the cities and
counties. Given the responsibilitv of home rule, our cities and counties
need the tools to do the job. This is whet we are considering today,
giving cities and counties an additional teool to use to protect our

open space lands.
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. STATEMENT OF THE SAN DIEGQO COUNTY COMPREHIMEIVE PLANNING ORGANIZATION ON
- ASSEMBLY BILL 1345 TG THE
ASSEMBLY COMMITTEE OMN LOCAL GOVERNMENT

As Chairman of the CPO Policy Commitiee, 1 am pleased to represent to this legisiative
committee the position of the Comprehensive Planning Organization on the proposed use of
the power of eminent domain 1o acquirs open space lands. | have reviewed the bill and the

stoff report and commend the cuthors of both, The bill provides for a highly desired step

forward in the implementotion of planning. It is o step long since overdua,
P g g

The committee staff wha cn&!;rzed this bill have done an excellent job in articulating the
naed for and the means of acquiring oéen space by eminent domain, os well o5 pointing out
effective ond efficient use of open space lands and the most publicly beneficiol methods of
ebundonment. In line with the committee's report | offer the following comments on our
own local needs for the power of eminent domain, along with some constructive suggesﬁ!ans
which | believe would enhance the power of government fo acquire open space more

cheaply, more effectively, and mere fairly than if the bill were adopted in its present form. -

In addition to serving os & metropoliten cleoring house for grant opplications, the Comprehensive
Planning Crganization is engaged in comprehensive regiona! planning. As o parr of our
plenning program we have scheduled en Initial Open Spoce Study ond Plan which wili

determine the most rational pattern ond use of remaining open spnce lands. Qur years of
planning will most cartai:;ly be wasted if we do not have the tools with which te implement
plons. The power of eminent ;f.:'omuin is o necessary oddition to the existing c::i-.a!cgu;e of

implementation fools.

It is of great consequence that the issuc of to whom this power is given be carefully considered.

The bill in its present form states "a city, or city ond county® may acquire open space by

¢




~
e

eminent domain. | belleve Hhiere Ts nced 1o clorify the meaning of "eity and cou

r

Is it the intent of the bill in its presont form thoi city and county be synenyamows? I w, the

in for cpon soace ecquisition would

%]

only “city and county" granted the use' of eminent dom
be the City and County of San Francisco, In this form, the Comprehensive Plonaing Qrganization

would oppose the bill,

If the mconing of "ciry and county" i such that o ity and county in loint powars may utilize
¢ Y Y Y i 5 b

the power of eminent domain, the intent of the bill is in Hne with our think

for the implementation of plans which are in the best interast of the public.

b

Because we, in Son Disgo, are in the unique position of being o single~county region, )
wa would not be opposed to the bill If it read in its final form, city or county. We would

however, most strengly faver the term "city ond county in joint power.”

gt

The committee's report highlights certoin points which 1 would like to touch on now. .
gnig pe
1. The committee states that the use of zoning to preserve open space is an
undependable tosl., We have seen from the ropid increqse in lond development

in Son Diego County that o more permanent alternative s needed to insure

-

fong term open space preservation.

2, |strongly concur with the staff's recommendation that cities and countios he

-

allowed to acquirs by eminent domain tha fee or ony lester interest in open

A ru——— 7 e —

space lond. While local govemments should work toward the prasrvetion of

open spoce oreas which will be of greatest benefit to the public, they shouid not

be alfowed to condemn any more lond that is cbsolutely essentiel to their plans.

3
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Acquisition of property inless than fue is often just o5 effective ard certainly
Slisclive

more economical than ownership in fee-simple. |t considers both the public

and the individual by providing open space without depriving an owner of

- all his wonted land.

The staff recommendation to allow leaseback of puinchopen .;.pace lend to a
private individuol to be used In ways that are compatible with open space
purposes is an essential one. Without a leaseback power the use of eminent
domain as an implementation teol lacks flexibility. Expérience provides us with
many excmpiles of the fact that the cost to government of the acquisition of open
space is but o fraction of the total costs of preservation and development. By
leasing back icﬁds to private individuals for suitable open space purposes, local

govemnment would be able te provide the public with more open space arees

than if it had to assume the cdditional burden of development and maintenance.

-

The staff's fourth recommendation that cities and counties not be restricted to

offer abandoned open space lund to the previous owner ot a specified price
scems highly sensible.” The recommendation is in keeping with the bill's intent
to give city ond county government ¢ flexible tool for the acquisition of open

space. At the same time the government is looking out for the interests of

the public, it should have a free hand in deoling with land already scgquired
by eminent domain. Once a lond owner has received an equitable price in

full from the government he hes no further claim to it. If he secks such claim,

this is @ matter for the courts to decide. To tie public land to some future and
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indefinite obligation to scll it 1o a former owner or his heirs would undaubtediy
“cloud the title” and severely limit the government's future chance to get the

highést end best use out of the land.

It is my belief that these recommendations cancerned with the use of eminent domain are of
great value not just fo the city and county but te the public ot large. | respoctiully suggest
that this bill be kept s simple ond as clean as possible~~giving the government the simplest
end most flexible means for acquiring open space land and for holding it in public trust

for all people.

RICHARD R. BROWN
Policy Committee Chairman
San Diego County Comprehensive Planning Organization
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b Sacramento, Calif.
Roveirhber 24, 1269

TO: ASSEMLLY COMMITTEE 0¥ LOUAL COVERRMINT
FROM: Don Benninghoven, Assistant Director, leaguc of California Cities
Gentlemen:

Unfortunately, it is not possible to appcar before your committee on November 26,
due to a previous commitment. We would at this time, however, like to indicate
the support of the League for additionzl authority to acquire, through emipent do-
main proccedings, open space land needed {or public purposes.

Certain lands which uniquely quallfy because of their esthetic appeal or scarcity
may only be permancntly preserved for the gencral benefit of the public through
actual purchase in fee. The public is just beginning to reslize the importance of
such parcels remaining i an umdeveloped state, and consequently have sought a
variety of ways to reduce the pressure for other uses.

One such means is the right of condewnation which has been cautiously used for park
and recreation purpuses to the advantage of ws all. It is questionable whether or
not Yopen space” can bc cendenned under this general authority. Development of park
and recreaticnal lands usually denotes an improved use of the land as differentlated
from land remaining totally in its natural state.

A second consideration would ihe opportunity to acquire, through eninent domain pro-
ceedings, an interest in the property less than full fee. Thus, this authority
could be used to adequately compensate a land owner for restrictions on his land
prouibiting development which would give a permanency to the public benefit of open
space land in excess of what is now possible under zoning atthority.

7o other slightly different approaches scewm to have considerable merit. One would
be the authority te aecquire land at its market value and to resell such land zs
restricted by the governmental agency for open space purposes. In this way, the
present owner would be able to obtain a full cash value for his property and the
subsequent purchaser would buy the property with its limited wvalue with the full
knowledge that the land could enly be used for farming or whatever restrictions
were imposed on the land, This would scem to be equitable treatment, assuming of
course that proper findings would be made of the publie benefit aceruing from the
restrictions en the land.

Another possibility would be to purchase the land for open space purposes with the
authority to lease back the property for agviceditural purposes.
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In all of the above alternatives, it would secn that Tiwited finances plus the
Recessary emivent domain findings wnuld adegoately protect land ovners fron
unnecessury or abitrary use of ecendcwaat fon avihority.,  Additional assurance
would be given sn the statoce by establishing certain guidelines vhich must be
salisficd prior to condemning a property for open spuace purposes.  This approach
vas taken in the Quivhy Act (Scetion 11546, Busincss and Profescions Code),

We would be happy to work with the comnittee and other interested groups in
developing such guidelines if the compities fecls it would be helpful,

In coaclucion, the League strongly supports additional authority for local povern—
ment to provide uniquely qualified open space, which, if not protected, would be
lost forewver. '
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REFORE THE ASSETRLY COUHITIEE O
LOCAL GOVERH'ERT, STATE BUILDIHG,
ROCY B-102, 19:00 ATi.

NOVERRER 26, 1069

L

YOU HAVE ASKED THAT TESTIMONY BE RESTRICTED TO THE QUESTIOH
OF WHETHER CITIES AMD COUNTIES SHOULD BE PERMITTED TG PRESERVE OR CREATE
GPEN SPACE BY FULL OR PARTIAL CONDEMHATION. MAY 1 SUGGEST THAT THIS
DECISION IS SIMPLY AN ANSWER TO THE MGRE 1HP6RTANT QUESTION:

IS OPEX SPACE NECESSARY AND CAH IT BE SECURED WITHOUT COMDEIMIATINN?

WITH YOUR PERMISSION, 1 WILL DIRECT MY REMARKS TO THAT QUESTIGH
BUT WILL AVOID THE IMPOSSIBLE TASK GF COVERING THE WHOLE SUBJECT OF OPEN
SPACE IN THIS BRIEF TINME.- I WILL ALSC VIEW OPEN SPACE NOT AS THE VAST
AREAS OF DESERT, WILDERWESS OR FOREST WHICH OFTEN ENJOY THE SAMCTUARY OF
STATE OR NATIONAL PARK OR FOREST DESIGNATION, BUT AS THE BREATHING SPACES
12LE ENVIRONS.

(f:

WITHIN QUR URBANIZED AREA AND ITS ACCES!

-IN PREPARATION FOR YOURVHEARIHG I WROTE THREE DOZEN LOCAL
COLLEGE PROFESSORS WHC ARE ECOLOGISTS., BIOCLOGISTS. OCEAHOGRAPHERS OR ARE
FROM OTHER DISCIPLINES RELATED TO THE ENVIRONMENT. HWOT UNEXPECTEDLY. THEY
WERE UNAHIMOUS IN THEIR SUPPORT OF THE ABSOLUTE NEED FOR OPEN SPACE - OR
THE CONTROL OF VISUAL AND SOCIAL CONCEMTRATIONS AS OHE EXPRESSED THE CGHC“PT‘
OF PARTICULAR HOTE, HOWEVER., WAS THEIR SERIOUS CONCERN FOR THE CONSENUERCES
OF FAILING TO BE MORE SELECTIVE IN LQCATING OUR URBAN MACHIHERY.

f

MANY OF THE WORLD'S LARGE CITIES, AND AMERICAN CITIES IN
| PARTICULAR., HAVE NOT SYSTEMATICALLY PLANHED FOR URBAN OPEN SPACE. RECENT



oTUDIES BY COMMISSIONS ON VIOLENCE AND RICTS CITE OVER-CROWDING,AND LACK
OF SPACE TO BE ALONE OR AWAY FROM NOISY TENAMENTS,AS A CONTRIBUTING FACTOR
TO SOCIAL DISRUPTIONS. MENTAL MEALTH PROGRAMS ARE ALS0C EMPHASIZING TUE
NEED FOR INDIVIDUALS TO BE ABLE TO ASSOCIATE WITH AN IDENTIFIABLE
"COMMUNITY" ~  ONE OF MANAGEABLE SIZE AND RECOGNIZABLE AS SUCH. HOW DG
YOU FIND A COMMUNITY EXCEPT BY DEFINING IT WITH HATURAL TOPOGRAPHIC
BOUNDARIES OR SOCIALLY CREATED "oPEN SPACE™?

THE CITY OF SAN DIEGO MASTER PLAN RECOGNIZES THIS HUMAN NEED
FOR COMMUNITY IDENTIFICATION WHEN IT SUGGESTS WE BECOME OF A METROPOLITAM
MATRIX OF CENTRALLY ORIENTED COMMUNITY NUCLEI. THEY AND THE COUNTY ARE
TRANSLATING THESE COHCEPTS INTO REALITY THROUGH THE FORMATION OF CITIZEN
AND PROFESSIONAL PLANNING ORGANIZATIONS THAT HAVE DRAYN LINES TO MAGK OFF
LOMMUNITIES AND ARE DEVELOPING THEIR INDIVIDUAL IDENTITIES. THOUSANDS OF
PEOPLE ARE OR HAVE BEEM PART OF OVER TWENTY SUCH EFFORTS SUPPORTED BY MORE
THAN $1 MILLION OF PROFESSIONAL STAFF SERVICES. WE HAVE ALSO PASSED THE
“ACID TEST” BY REZONING LAND TO COHFORM TO THESE COMMUNLTY PLANS, INCLUDING
DOWN ZONING CONSIDERABLE AREAS TO CONTROL DENSITY. PRESERVING OPEN SPACE
WILL BE AM ESSENTIAL TOOL IN THIS PROCESS,

THE ANCIENT CITIES OF GREECE. THE ROMANS. MAYAM AND AZTEC
CULTURES AND COLONIAL SPAMISH CITIES OF THE HWEW WORLD INSTINCTIVELY
‘RECOGNIZED THE ESSENTIAL ELEMENT OF LARGE OPEN SPACES WITHIN AND PART OF
THEIR CITIES, WHERE DID WE GO WRONG?

-

1F YOU ESTABLISH THE NEED FOR QPEN SPACE THEN THE ONLY QUESTION
Y BE ANSWERED 1S WHETHER CONDEMNATION RIGHTS ARE ESSENTIAL. I WILL ANSWER
THAT BY ASKING IF QUR STREET AKD HIGHWAY HETWORK, SCHOOL AND PARK SYSTEM
CoUtLD HAVE BEEN DEVELOPED WITHOUT IT.



I URGE YOUR SUPPORT OF THE STAFF RECONMENDATIONS AND WCULD
ALSO LIKE TO YHCLUDE IH YOUR RECGTDS A RESQLUTIGCH ADSPTEDR BY THE
SAH DIEGO COUNTY BOARD QF SUPCERYISORS [N SUPFORT OF THESE CONCEPTS.
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On Motion of Supervisay 1
following resolution ic sdoptled by
of San Bicpo:

socended by Suncrvisor Scheldlo, the
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WHEREAS, Lhe Doard of Supervisors Tinds that Lhe Tand area of this
County s of a fixed quant et The open spacoe pori

s ions of Lhis land
areu are raplidly beiong olimin ravid growih of urban and suburban
develeprent; and
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tional, so
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AS, many such open areas poscoos sconic, acsthelic, recroa-
ci } and econcaic valucs, and therc is an expraessed citiven
ire £ se

. [
for Lhe retenticon of such arcans in Lheir present open
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WHLHDAQ, the San Dicpo County Conprehonsive Planniﬁﬂ Orra de1J0P
expects to undertake an Trnitial Ggﬁ“ Space Study and 1)
within its Comprehcensive Planning l*ug?dW to dcucrm’nﬁ the most Tatjonn]

patiern of open spuce lands, and various other local jurisdictions within
the State are expected Lo underiake ﬁimiiﬂr plans; and
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WH}HLﬂS such plans once adopied will be in{f‘cctual without. adequate
tools for Jhejr iﬂp;cmﬁrauimuu; ana '

alion tools for the

WHEREAS, one of the most es
r ace winent domain; and

acquisition of open sp lands

WHERFAS, legizlation does nol now exisi within State law empowering
local }UF5%d§C'iUﬁS Lo ¢condemn lands for oges space purposes; NOW

THEREFORY

BE IT RESOLVED THAT ikre Bdard cof Supervisors of +ihe County of San
Diego urges the Legislatiure of the State of Celifornia Lo enact legisia-
tion or to amend exis sting appropriale legislation so as to enable counties

- A

and citics to exercise the power of eminent gomaln 1n the acguisition of
the fee title or lesser interest in open spuee lands when acting to imple-
ment & duly adopted open space plan, :

visors of thL County of Szn

PASSED AND ADCPTED by the Hoard of Supaor
day of Cctober, 196G, by the follow-

Diego, Slate of California, this 271h
ing vote:

AYES: Superviscrs Vazlsh, Poney, Scheidle, Auwstin, and Cozens
NOES: Supcrngore Hone . . *
ABSENT: Supervisors Hone
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STATZMENT BY THE CALIFORNLA FAFM BUREAU FEDERATION
TO THE ASSEMBLY COMMITTEL ON LOCAL GAOVERNMENT

Presented by Donald Dressler, Legislative Assistant
Hovember 26, 1969
San Diego, Califorania

Mr. Chairman and members of the Committes, I would like to
express appreciatlion on behalf of the Californiaz Farm Bureau Federation for
this opportunity to appear before you, We ave concerned about the problem
of eminent domain as proposed in A.B. 1365 because many apricultural enter-

prises operate in and near cities, on open space lands.

We feel that the problem of using eminent domain for open
space land should not be considered in isclation. 4s you are aware, the
Joint Committee on Open Space Lands, chaired by Assemblyman Knox, will soon
present a report to the California Legislature, and it is anticipated that
legislation will be proposed as a result. WNot knowing what recommendations
will be made at that time, we cannot be sure how this proposal will match
those proposals. At this time it would appear that the power of eminent
domain should be considered as part of the total problem of open space.
Because of uncertainty on our part as to what the Joint Committee will
present, we feel that we cannot take definite positions on A.B. 1365. How-

ever, we do have some suggestions for your consideration,

The California Farm Bureau Federation opposes extension of
the power of eminent domain. As you are aware, use of the power by a public
entity poses real problems. There are the problems of shifting the burden )
of property tax to other property owners when land is taken off the tax

base and the danger of taking land out of economic production. Also, there

is the real danger of taking land which has an emotional value to the



property owner which no mouey can replace., However, we are aware thax
restrained use of the power may well be more appropriate than burdemsome
land use restrictions which will reduce land values with no accompanying
compensation and which in effect may constitute condemmatiom. Restraint
should be used in granting the power of eminent domain ko open space lands

to keep the exercisze of the power at a winimum.

We feel there may be merit in the suggestion that the state
should adopt a state open space policy, and stipulate open space guldelines
for local governments; Additionally, local govermments should be required
to have an open epace element in their general plan which coincides with
the state guidelines., Local land use programs, including use of the power
. of eminent domain and zoning should be required te be in compliance with
the general plan. We would also suggest that variances from the general
plan not be allowed. Instead, the gencral plan would have to be amended
to allow a use of land not compatible with the general plan in its original
state. In line with this proposal, we suggest that the power of eminent
domain for open space purposes be limited to purchases which are in
furtherance of the general plan. Also, we favor the suggestion of the
staff memoranda prepared for this hearing, that the local legislative
body be required to hold hearings and also vote separately on each proposed

acquisition.

N
We suggest that consideration be given to extending the power
only to government entities which can demonstrate a need for the power.
Cities tend to have the problem of dense population snd way be pressed to
purchase open space within their city limits for their needs. 1n no event
should this power be used in the extension of city boundaries. That cities

may need the power, heowever, does not necessdrily support giving <ounties



the power. At this time, we counsel against extending the power e county

goveraments, even 1f cities are granted the power.

We suggest particular attentiocn be given to the problem of
whether the power of eminent dowain should be available to acquire a fee
interest only or a lesser interest as well. Much can be said in favor of
allowing lesser than fee interests to be acquired. Condemmation has un-
desirable aspects. Land is, as mentioned above, taken out of the tax
base and often out of econsmic production. Tf less than fee Iluterests can
be taken, and still serve the open space needs of the comnmunity, these
harsh effects may be lsssened. It is quite possible to foresee that
development rights of some type may be acquired from an agricultural land
owner, not interferring with his econemic activity and still keeping the
land in an open Btate, Where farm operations are compatible with open
space use, and the farmer wishes to continue operationg, shouldn't he

be able ta?

There is a very real likellhood that open space lands,
acquired by a city, may at some future date be abandoned by the city for
that purpose. Since the landowner, at the time of acquisition was forced
to sell, we feel that he should have an opportunity to reacquire the

property on a fair basis.
t—ﬁ-..._\_’-h‘ L

We feel there is another problem of eminent domain which
should be brought to your attention. When a public entity purchases land
which, pricr to the purchase, was part of local government tax bases at a
time of year when the taxes have nog yet been collected or ccmputed, rhe
entire amount of the praperty tax or a pro rata portion of the amount,

ie denied the local entity.



This, in many cases, results in a deficit condition in the funding of the a
agency's budget., In many circumstances, the amount involved is so minor

as to cause no concern to the agency. There are, however, occasional
gituations in which the amount of tax loes is sufficient to resulr in
measurable curtailment of the agencies' activities. Some kind of in lieu

payments should be considered to deal with this problem.
(T e e

~

In conclusion, I would like to commend this Committee for
their attention to the problem of open spaces. We are seriously concernsd

about the problem and hope we may be of help to you as you deal with 1it.

Thank you, Mr. Chairman and meubers of the Committee, for
giving us this opportunity to present the thinking of the California Farm

Bureau Federation.
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TO: Members of the Assembly Committee on Local Government

SUBJECT: AB 1365 -~ Pete Wilson authorizing power of eminent domain for
acquiring open space lands

Members of the Committee:

The Californis Cattlemen's Association appreclates this opportunity to
express its membexs' wiews tc this Committee on the subject of extending the
power of eminent domain for the purpose of acquiring open space land,

Our organization, reprecsenting some 3,500 producing cattlemen in Califeruia,
1s strongly opposed to this proposal embodied in AR 1365 for aome very basic
reasons,

Pirst and foremost, the term "open space™ is &t best a very ambiguous term,
Each one of you probably has a different interpretation of what open space medns.
In its broadest sense open Sp&ce can wean any parcel of property which is not
fully developed., Without some rather clear~cut definitions the language suggested
{n the original draft of this bill could subject every parcel of agricultural
fand in this state to immediate condemnation a8 open space land, While we

recognize that practically this could not happen, the fact remains that under the
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broad and undefived term of "open space’ every farmer's or vancher's property
could be subjected to a condemnation procecding, at any time, and for as simple
a reason as the fact that somsome thought it should be preserved in perpetulty
for its scenlec value,

if the power of ewinent domain is Eo be extended, it should be confincd to
specific, well-defined properties which are truly needed in the public interest,
and where existing methods of land restriction or acquisition cannot be used,
The proposed legislation does not fit pither of these two conditions in our
opinion, It usea the shotgun approach which could riddle agriculture and other
property owners as well, and from what we understand of the impetus behind the
biii, the problem could be solved under existing police powers.

Ve recogrnize that, due to a lack of vision and planniug, any urban areas
-gre in need of additional open space lands, We suggest that through existing
police powers, such as zoning restrictions, & local governing body can proserve an
aree in more or less its present state and thereby keep any currently existing
open space land in open &pace. Much argument always ensues &g to just how much
power a local governing body has in the arca of zonlng, but we suspect that if
the zoning power is strong enough to force agricultural operstions out of an
area, as it has often been used to de, it nust be stronyg enough to keep an open
space area in open space. To the degree that the staff comments are correct,
i,e. "that zoning restrictions provide no lasting assurance that open space will
remain open,"” then appropriate action should be taken to either get a strongcfr
zoning law or a atrongex-willed local govermment. Expanding another police
power 15 neither fair nor appropriate,

We submit further that the whole question of cpen space policy is currently

being vigorously studied by & Joint Cowmitcce on Open Space Laads, chalred by
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v
Chairman of this Committce, Assemblyman Joha Koox, The subject matter of AB 1365
should be referred to this Joint Committee rather than run the risk of arriving
at a divergent approach to the problem,

As we moted in our statement to the Joint Committee on Open Space Lands,
agricultural land use has already preserved most of the privately held open space
land in California, Agriculture will continue to provide open space for the
scenic enjoyment of thousands of people so long as tax laws and other overly
restrictive regulatioms and assessments do not force them out of business, In
short agriculture is the best friend of open space, But agriculture cannot suxr-
vive with unrestricted eminent domain such as AB 1365 would provide for,
Therefore, it appears to us that AB 1365 is against the best interegts of thoée
who desire to preserve the maximum amount ¢f open space.

In conclusion we gupgest that out of the studies of the Joint Comuittee on
Open Space Lands will come some basic poliey decisions and an open spece program
for the state., We hope that it will not coatain & broad carte bianche authoriza-
tion for acquiring open space lands, but that {s where thia decision should be
made - not by a separate committee, Soma of the suggestions outlined by this
Committee staff may well be incorporated in the proposals which will eventually
come out of the Joint Open Space studies.

We urge that this Commlttee take no action on the sﬁbjedt matter of AB 1365
but rather refer it, and the work which the staff has dene in this arcea, to the
Joint Committee on Open Space Lands. -

In enswer to the specific questions poscd by the Commitctee staff:

{1) We are opposed, at this time, to extending to citlies and counties the

power of eminent domain to scquire open space lands,
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(2) Ve are opposed, at this time, to granting citics and counties power to
acquire less than fee interests in open space lands by eminent domain, This has
some poasibilities on a parcel-by-parcel basls, provided the landowmer is ade-
quately compensated for the intercst taken and the ascessed value of the land
reflects the restticfed use,

(3) We agree that if open space land is acquired through eminent domain ox
otherwise, the governing body should be sllowed to leaze back for uses compatible
with retaining the land as open space.

(4) 1If open apace lands are acquired through condemmation and are later
found not to be needed for this purpose, the original owner should have the first
right to purchase them back at a specified price formula.

Thank you for the invitation to present testimony at this hearing.

Sincerely,

) \ g -
i{j .:)ff ', j::’ /\-: D AL

" g =T mn

William B, Staiger, Secretary
Celifornia Cattlemen's Association

(11-24~69)
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Honorable John T. Knox
2114 State Capitol

Eminent Domain - #17885

Dear Mr. Knox:
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May a city or county acquire open space lands

under the authority to acquire property by eminent domain
for use as public parks?

We have assumed, for the purposes of this
opinion, that by "open space” lands you mean lands having
the characteristics set forth in Section 6954 of the
Government Code.w

QPINTOR

In our opinion a city or county may not ]
acquire open space lands under the authority to acquire
property by eminent domain for use as public parks.

¥ Section 6954 of the Government Gode reads as follows:

6954, For the purposes of this chapter .
an 'open space' or 'open area' is any space or
area characterized by (1) great natural scenic
beauty or (2) whose existing openness, natural
condition, or prescnt state of use, if retained,
would enhance the present or potential value
of abutting or surrounding urban development,
or would maintain or enhance the conservation
of natural or scenic resources.”



Honorable John T. Knox - p. 2 - #1784

ANALYSTS

The Califorunia S
People v. Superlcx Court
Cal. 2d 288, 7293} stated:

upreme Court, in the case of
£ San Bernardino County (10

r———-

"It is a well established legal principle
that although the power of eminent domain is
inherent in sovereignty, nevertheless neither
the state itself nor any subsidiary thereof
may lawfully exercise such right in the absence
of precedent legislative authority so to do."

A city or county has no inherent power of eminent
domain and can exercise the power only when authorized to
do so by the Legislature (City & County of San Francisco
v. Ross, 44 Cal. 2d 32, 55j.

The Code of Civil Procedure lists specific
public uses for which the power of eminent domain may
be exercised (Secs. 1238-1239.4, C.C.P.). Subdivision
(3) of Section 1238, Code of Civil Procedure, authorizes
the condesmation of property for use as, among other
things, “public parks.'" A "park" has been defined as
"a piece of ground set apart and maintained for public
use, and laid out in such a way as to afford pleasure to
the eye as well as oppertunity for open air recreation'' **
(County of Los Angeles v. Dodge, 51 Cal. App. 492, 506).

In 1959, the Legislature enacted Chapter 12
(commencing with Sec. 6950) of Division 7 of Title 1 of
the Government Code, which spccifically authorizes cities
and counties to acquire the fee or any lesser interest
or right in real property in order to preserve ... open
spaces and areas for public use and enjoyment' (Sec.
6950, Gov. C.). Section 6954 (which is in Chaptex 12),

set forth in full in a footnote on page 1 of this
opinion, defines "open space" or "open areas' for
purposes of the chapter. No provision of that chapter
authorizes, either directly or by necessary implication, .
the acquisition of "open space” by means of eminent
domain.

We think that a reasonable comparison of the
definitions of "park™ and 'open space” set forth above

*% Lmphasis added.
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indicates that the two are not identical concepts of
land use., It is well settled that statutes authorizing
the exercise of the power of eminent domain must be
strictly construed {Central Pacific Ry. Co. v. Feldman,
152 cal, 303, 306;. ﬂﬂ

Therefore, we ccnclude that the authorization
in Section 1238, Code of Civil Procedure, to acquire
property for use as public parks cannot be interpreted
to allow condemnation for "open space." 1If the
Legislature had intended to extend the power of eminent
domain to allow acquisition for “open space' purpoeses,
it would have been an easy matter to so provide when
specific provisions defining and authorizing acquisition
of "open space' lands were enacted (see Chapter 12
(commencing with Section 6950), Division 7, Title 1,
Governmeat Code).

We conclude, therefore, that a city or county
may not acquire open space lands under the authority to
acquire property by eminent domain for use as public
parks.

Very truly yours,

George H. Murphy
Legislative Counsel

‘dgmes L. Ashford
Deputy Legislative Counsel

JLazes
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Nemo TO-6 EXHIBIT IX
AMENDED IN SENATE AUGUST 1, 1964
AMENDED IN ASSEMBLY JULY 18, 1969
AMENDED IN ASSEMBLY JUNE 30, 1969
AMENDED IN ASSEMBLY JUNE 10, 1969
AMENDED IN ASSEMBLY MAY 28, 1989
AMENDED IN ASSEMBLY MAY 20, 1969
CALIFORNIA LEGISLATURE-—1589 REGULAR SESSION

ASSEMBLY BILL No. 1365

Introduced by Assemblymen Wilson, Enox, and McCaxthy

March 28, 1869

REFEREED TO COMMITTEEL ON LOUAL GOVERNMENT

An act 1o add Seclion 1239.5 to the Code of Civil Procedure,
relaténg lo open-space lands.

The people of the State of California do enact as follows:

SECTION 1. Hection 12805 is added to the Code of Civil
procedure, to read:

1239.5. TIn order tn insure sound and proper urban and
metropolitun developneat, o eity, or eity and eounty, may
expend public funds to aequire by eminent domain, the fee en
any lesser interest in real property within such eity, or eity
and eounty, for the purpose of CONSeTVing Open-Space areas.

Whencver & city, or eity and county, acquires by emipent
domain the fee or any Jewer interest in retl property for the
purpuse of vonserving open-space aress, the legislative body
of thut city, or eity and county, shall, by ordinance, dedicate

LEGISLATIVE COUNSEL'S DIGEST

AB 1365, as amended, Wilson (L.Gov.). Open-gpace lands,

Adds ; 8ee, 1239.5, C.C.1

Specifically permits a city or city and county to expend public funds
Lo acquire interests und siglis Hhe fee dnterest n real property within
the eity or city and county for presevvition of open spaces for public
use asd or enjoyment by eminent domain,

Requires real property acynired by eminent domain by a vity or city
and county for open spaces and arcas to be dedicated, by ordinance of
the eity legislative body, to (he proservation of open spuces end areas
for public use exd or enjoyment, Declares that such ordinance may not

ot 20 D T B e OO DD

e




(N

AB 1385 —2—
1 sueh property (o the wanservation of GPEN-EPare areis, as de-
2 jimeed T Neetion G550 0f e dinecrnniend {lude, for the public
3w md e cufoynient, Sael ordinates shedl nod be vepiled,
4 undess omagority of e quified cloctors of thut vity, or ity
S andd comn'y, voling on e proposition ot o cifywide cleetion
6 vote in Maver of such peponl. In the ovent of such vepual, the
T progerty so sequired and dedicated, shadl, if it is to he sohd
B wifhin ¢ period of 10 years after Hhe reqgitisition thereuf | be
9 offered first to the owner from wikan it was acguired or his
30 Dicirs or deviseos ot o price cgnal to e et pund follnwing
11 amewnt;
12 () The oviginad price paid by the cily vr oify and cownty.
13 (i Plus the faxes whiek wandd have been pasd ou the prap-
ety df it B been veduived in privale e ship,
15 (e} Plus vewsonalle intorest an bhe tiginal purchuse price,
16 as defevadined by the bgislative budy of the ety or city and
17 connly.
1B Fur purpases of sulalivision (b)), the rounly asseesor shall
18 wesess e proeety os of the defe $E is deferngned to sell suek
20 property al its full cast vatie, ond such valne shatl be adjsted
21 by the raliv preseribid by Seetion §ir of the fevenue and
22 Taretion Code, For ek fiscal year that the property was
28 wwened Ly woeily o city and connly, the ralye of such property
24 shall be incieased or decrcnsed ia the same propoviion that the
25 avcrage asseszed vatie of o tocoble propeety within the oty
26 or ety and connty dincreased or decreased $n cach such yeur,
87 The tufal tax rate in cffcel dn the taz code: area in which the -
28 propecty s lecaled for wll laxiag syeneies and revenne dis-
20 dricts for vach-such year shodl be applied to dedermine the tolgl
30 tur dur and owing.
31 Al the copiration of len goars following fcquisbing of prop-
82 orly by v oeily or cily and vowady pursint to this seclion, the
33 owncr frosa whom 3 awns degiived or Wis heirs or devisees shall
34 hwe the wight of fiest ve fusel io purchase Hie properiy al iy
35 wurkel value, as didcrwined by the county assessor,
36 Leul propertys aequired parsaand to this seelion, while swned
A7 by woosty or oihy aned cannldy, shall mol be rented or Teased to
a8 e privale person ve enfily.
39 s ehener ab i Hie of aequinition Real proposty eepirtvet
40 Pt o this seation dodt et be renied or lensed t6 nny
41 private prisoit op eniia

be repealed exevpt by dweethieds o wreales o urdjarity vote of the guali-
fieed voters of the eity or ¢ify auid oty voling Hereon,

Pravides that if ordinanee is repeakal, property acqnired by ominent
domauin and so dedicated nast, i sobl, be first offered to owner from
whom acyuived, Tis heirs ar divisees, ol o specified amount wipind Ho eot-

e A

Drohibits lease or vopdul of sueh real property to private persun or
entity while suwned by o cily or city awd county
Vote—Majority ; Appropriation--No; Sen. Fin.—No; W. & M.—No.

0




AMENDED IN ASSEMBLY JULY 16, 1969
AMENDED IN ASSEMBLY JUNE 30, 1969
AMENDED IN ASSEMBLY JUNE 10, 1069
AMENDED IN ASSEMBLY MAY 28, 1989
AMENDED IN ASSEMBLY MAY 20, 1969

CALIFORNIA LEGISLATURE--1060 REGULAR SESSION

ASSEMBLY BILL No. 1365

Modnqedhymmmmwwm,
Knox, and McCarthy

Maxch 28, 1969

| REFERRED 70 COMMITTEE ON LOOAL GOVERNMENT

An act to add Beebions G050ck; 65532 und 60641 o Hee Gov
ernment Code SECTION 1239.5 TO THE CGDE OF CIVIL
PROCEDURE, relating to open-space lands. .

The people of the State of California do enacl as follows:

SECTION 1. Bection 1239.5 iz added to the Code of Civil
Procedure, to read:

1239.5. In order to insure sound and proper wrban ond
melropolilan development, o eily, or cify and counly, may
expend public funds o sequirg by eminent domain the fee or
any lesser infercst in real properiy within swch oify, or city
and coundy, for the purpose of conserving open-space oregs.

Whenever g cify, or city and counly, ascquires by sminent
domain the fee or any lessor interest in real properly for the

@0 G = O SR L2 RO

LEGISLATIVE COUNSHL'S DIGRAT

AD 1865, as amended, Wilson (L.Gov.). Open-space lands.

Adds Beess 6050:3; 68521 and 69531; Gowl:, Sec. 12395, C.C.P.

Specifically permits a city fo expend public funds to acquire inter-
ests nnd rights in real property within the eity for preservation of
open spaces for public use and enjoyment by eminent domain ; as well
88 by parchase; gift; grant; boquest; devise; leape or sbherwise ,

Requires real properiy aequired by eminent domain by a city for
open spaces and areas to be dedieated, by ordinance of the city legisla-
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purpose of conserving npen-space arcas, the legislalive body
of that eity, or ity and county, shall, by ordinance, dedicaie
suck property fo the eonservation of open-space areas for the
public use ond enjoyment, Such ordinance shall not be re-
pealed, unless a majority of the qualified electors of that esdy,
or city and counly, vohing on the proposition at @ citywide
eleclion vots in favor of such repeal. In the event of such
repeal, the property so acquired end dedicaled, shall, if 4 42 to
be sold, be offered first to ths owner from whom it was scquired
10 or Ris heirs or devisees al ¢ price equal to the amount poid
11 suck owner ab the téme of acquisition. Redd property acquired
pursuant to this section shall nol be rented or leased io any

_private person or entily.

Sneren 1 Beetivn 1 is added to the Hovermment
Code; to vend-
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8 2 Seotion 60531 is edded o the Qevernment Code;
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and arens within their respective
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in venl in order te preserve and arens
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tive body, to the preservation of open spuces and arens for public use
and enjoyment, Declares that sueh grdinance may not be re
except by two-thirds or greater vote of the qualified voters of the eity
voting thereon. . )

Provides that if ordinance is repealed, property nequired by eminent
domain withie last 30 yesws and po dedicated must, if mold, be first
offered to owner from whom sequired, his heirs or devisees, at amount

to eondemnation awazrd. i
‘Prohibits lease or rental of such real property to private person or
??ie—-—lhjority; Appropriation—No; Sen. Fin—Ne; W. & M.—No.
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seguived and so dedieated by the eity; shrough the use of owi-
aeat demain shall: i seld; bo Srob offered to the ownes frem
whem it was geguired or bis hoirs o deviseen a6 a prico equel
te the eward of cendemnation paid the owner ab the ime of
WE%WMW&M&M&W
private person or private entity of whateves chavacten:
S80: 3 Sectien 60631 is added bo the Government Code;
10 rend- :
tion of interesis or rights in real propesty for the presesvation
of open npacen dnd avess eenstitites e publie parpose for
which pablie funds may be expended or advaneed: and thaé
i development; »ight; cotement; sovenant or other con-
traebual wight noceseary to achiove the Purposes of this chaptos:
Any eity moy aleo soquire; by eminent domain; the fee to auy
preporty within such eity for the purpose of eonvering or loas-
hgsﬁdpmpeﬁyb&ekwih&igm&mwe&wm
under shelt eovenanls or other conivactanl arrengementy ae
will imit the foture uoe of the property in sceordance with
ibe purposce of this chapton:




AMENDED IN ASSEMBLY JUNE 30, 1969
AMENDED IN ASSEMBLY JUNE 10, 1969
AMENDED IN ASSEMBLY MAY 28, 1969
AMENDED IN ASSEMBLY MAY 20, 1969

CALIFORNIA LEGISLATURE~1960 REGULAR SESSION

ASSEMBLY BILL No. 1365

Introduced by Assemblyman Wilson

March 28, 1969

EXFERRED TO COMMITTEE ON LOCAL GCVERNMENT

An a0t to amond Ssolions 5850, 6963; and 6963 of; and 49 add
Soction £968-+ 43 AN ACT TO ADD SECTIONS 69501,
69521 AND 69531 TO the Government Code, relating fo
opon-gpace lands,

The people of the Biate of California do enact as follows:

Snoricn 1 Boevion 6056 of the Govermment Codo is

BECTION 1. Section 6950.1 is added to the Govermmant
Code, to read:

6950.2. 1t is the further inten of the Legislature in enact-
ing this chapfer o provide a means whereby any cily may
acquire by eminent domain, and through ike expenditure of
public funds, ihe fee or any lester inicrest or right in real
property within such eity in order to preserve through limita-
tion of their fulurc use, open spaces and oreas for public wss
and enjoymend,

W00 =IO O e 02 BD i
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LEGQISLATIVR COUNSRL'S DIGEST

AB 1365, a8 amended, Wilson ({.Gov.). Open-space lands,

Adds Secs. 6950.1, Amends Bees: 6958, 6952 and 8953: and adds Nee:
6952.1 and 6953.1, Gov.C.

Specifically permily » evwinty o city to sequire interests and rights
in real property within the eewnt: se city for preservation of open
spaces for public use and enjoyment by eminent domain, as well ag by
purchase, gift, grant, bequest, devise, lease or otherwise.

Requires real property aequired by eminent dumain by a ecunty or
city for open spaces and areas to be dedicated, by ordinanee of eouRty
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SEC. 2. Section 6952.1, is added io the Government Code,
to read:

6952.1. The Legislature further declares that it is meces-
sery for sound and proper urban and melropolitan develop-
meat, and in the public interest of the people of this sigle for
any city o expend or advance pubdlic funds for, or to gequire
by eminent domain the fee or any lesser inferest or right in
real property within such eity to acquire, mainizin, improve,
protect, limit the fulure use of or olherwise conserve open
10 spaces and areas within their respective jurisdistions.

1 Whenever a city wcquires by eminent domain anry inicrest
12 in regl property in order to preserve open spaces and areas
13 for public use and enjoyment, the legislative body of the city
14 shall, by ordinence, dedicaic such roal properiy to fhe preser-
15 vation of open spaces and areas for public use and enjoymenti,
16 Such ordinance shall not be repealed without the assent of
17 twe-thirds of the qualificd electors thereof voting at the next
18  citywide election, In the event of such repeal, any property
19 acquircd end so dedicated by the city, through the use of emi-
20 ment domain shall, if sold, be first offered fo the cwner from
21  whom it waes acquired or his heirs or devisees at @ price egqual
22 o the aword of condemnation paid the cwner at the time of
23 acquisition. No real property acquived by eminent domain
24 pursuant fo this section shall ever be leased or remted o any
25 private person or privaic enitity of whatever character.

26  BEC. 3. Bection 6953.1 is added to the Government Code,
27 fto read:

28 £953.1. The Legislaturce further declares that the GOqUiss-
29 tion of inlerests or rights in veal property for the preservetion
30 of open spaces and areas constitutes ¢ public purpose for
81 whick pudlic funds may be expenided or advanced, and that
32 any oity may acquire, by cminent domain, the fee or any lesser
33 nterest, development right, eagement, covenant or other con-
84 fractual right nucessary o achicve the purposes of this chapier.
85 Any city may alse acquire, by eminent domain, the fee to any
36 properiy within suck city for the purpose of conveying or leas-
37 ng said properiy back io ifs original owner or other person
38 under such covemants or other contractual arrangemenis os

D00 3 OO €0 BD bt

ex the city legislative body, to the preservation of open spaces and
areas for publie use and enjoyment. Deslares that sueh ordinance may
Bot be repealed except by two-thirds or greater vote of the qualified
voters of the eeunty er city voting thereon.

Provides that if ordinanee is repealed, property aequired by eminent
domain within last 10 years and so dedicated must, if sold, be first
offered to owner from whom aequired, his heirs or devisces, at amount
equal to condemnation award.

Prohibits leagse or rental of such real property to private person or
entity.

Vote—Majority ; Appropristion—No; Sen. Fin.~No; W. & M.~No.
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wnfl limidit the future use of the properly in accordance with
the purposes of this chapler.
amended to rond-

£860- Hmﬂwmmﬁ%ﬁm&w%%mwﬁmﬁg&ﬁ
Mhmﬂe&m%mmﬁywa&w
aoguire; by pirchess coimt dometis g:-ﬂ—gmaﬁt-hﬁqueﬁt—é&
amdmwwﬁkﬁM&mﬁﬂmwmﬂwﬁ@ﬂ%ﬁe publie
funds; the fee or any luser intetest v 2ight in seal propesty
m&h&m&w&w%mmwmwm—
m@&m%mwwwwdamm?&bhm
tard enipviment:
gee: % Ecetion 68562 of the Lovernment Ueode in amonded
b pegd-

6062, %W«Mmm*ﬁm
for sound and proper wbas ol tle%*ele-pmen-b
wﬂmﬂwwﬂmm&wmﬁﬂwmwkﬁﬂmﬁm#&mw
Bty oF ety {0 expend o1 advanee publie fueds £ or to 8o
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property within sich county or ey tb aequine; meintain; e
prove; protoet; it the fubhre use of op otherwive eonsenve
opeh spaces aad mreas within thele pespeetive Jarisdiotions.

Bz & Seetton 60521 in udded o the Govermment Geode;
te rend

60521 Whenever o county op city sequires by eminent
domnin BBy MHorest in read property in erder to
open gpeecs and avess for public use apd enjoyment; the leg-
inlative body of the eounty or oity shall; by erdinanes; dedieate
such repl propevty o the prevervation of open spaces and
avoss for piblie use and enjoyment: Sueh ordinsnce shall
net be vepealed witheut the wwent of bwo-thinda of the guali-
fied eloctors thereof votiug ot the next countywide clestion;
M&ﬁwmuﬁwﬂWammmmemﬂ%mk*ﬁmrm&
mwd%eWw@mmwh#ww%mim&mw&mw

property aequired amd ro dedicnted by the county er eiby
mwﬂ&&mmmﬁammm&mMnﬁﬂkéw%br&ﬂﬁ-
Mwmm&mw}mﬁaﬁmm&whﬁM%
Mm%am&mﬁ%%%aﬁe&d&mﬂmxwﬂ
the ewaier ab the fime of gegrdnidien: Ne vent
by eannent domnin purstent o His seetion shall ever be leased
or sented $0 any private petvon or peivate eabiy of whateves
eharasber:

Bee: 4 Eection 60563 of the Goverament Code is amended
6 redd-:
of interests op righis in real propepty for the proservation of
epen spaecs and nresd esnutiinicy & prblic pwapess for which
public fands meyr be expended o advanceds end thut eny
eouRiy oF eH¥ may aeqiire; by purvebuse; cminent dowain, gifh;
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Teasing spid property baek to Ha ovisbiel oweos on obltey person
wrder ek eovenanin or other contrgotual arephgerents a8
wild Hib the Emduee wee of the seeperty in aecovdence with
the parposes of thin ehnpler




AMENDED IN ASSEMBLY JUNE 10, 1969
AMENDED TN ASSEMBLY MAY 28, 1969
AMENDED IN ASSEMBLY MAY 20, 1969

CALIFORNIA LEGISLATURE~-1969 REGULAR SESSION

ASSEMBLY BILL No. 1365

Introdnced by Assemblyman Wilson

Mareh 28, 1568

REFERRED TO COMMITTEE ON LOOAL QOVERNMENT

Aw act to amend Sections 6030, 6952, and 6953 of, and to add
Section 6952.1 to, the Government Code, relating to open

space lands.

The peopls of the State of California do emact as follows:

smended to read:

30 Ok =3 Gt G e O bD
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and enjoyment,

) LEGISLATIVE COUNSEL'S DIGHST
AB 1365, as amended, Wilson, {L.Goev.). Open space lands.

Amends Sees. 6950, 6952, and 6853, and adds Sec. 6952.1, Gov.C.

Specifically permits a cownfy o ¢ity to acquire interests and rights
in real property within the county or eity for preservation of open
spaces for public use and enjoyment by eminent domain, as well as by

purchase, gift, grant, bequesi, dovise, lease or otherwise.

Requires real property acquired by rminent domain by & eounty or
city for open spaces imd avess to be dedicated, by ordinance of county
or eity legislative body, to the preservation of open spaces and aveas for

Smoron 1. Section 6950 of the Government Code s

6950, 1t is the imtent of the Legislature in enacting this
chapter to provide a meeans wherchy any county or city may
aequire, by purchuse, eminent domain, gift, grant, bequest, de-
vise, lease or otherwise, and through the expenditure of public
funds, the fee or any lisser mterest or right in real property
within sueh county or city in order to preserve, through limi-
tation of their future use. open spaces and areas for public use
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1  Skc. 2. Secction 6952 of the Government Code is amended
2 toread:
3 6952. The Legislature hereby declares that it i3 neeessary
4 for sound and proper urban and metropolitan development,
5 and in the public interest of the people of this state for any
& county or city to exprnd or advimee publie funds for, or to ae-
7 cept by, purchase, eminent domain, gift, grant, bequest, devise,
8 lease or otherwise, the fee or any lesser intorest or right in real
9 praperty within such counly or vity o aequire, waintain, im-
10 prove, protect, limit the future use of or otherwise conserve
11 epen spaces aml areas within their respeetive jurisdietions,
12 See. 3. Scction 6952.1 is added to the Government Code,
13 1o read:
4 659521, Whenever o oMy arqsivos county or ety acquires
15 by cminent domain any interest in veal property in order to
16 preserve open spaces and areas for publie nse and enjoyment,
17 the legislative body of the eownfy or sity shall, by ordinance,
18 dadicate sueh real property to the preservation of open spaces
19 and areas for publie use and enjoyment. Such ordinanee shall
90 nol be repealed withuut the assent of two-thivds of the qualified
91 electors thereof voting at the next countywide election, with
92 respect to county ardinances, or eitywide election , with regard
9  to city ardingnces . In the event of such repesl, any property
94 acquired snd so dediented by the rounfy or city, through the
a5 use of eminent domain shall, if sold, be first offered to the
96 owner Trom whom it was jequired or bis heirs or devisees at
7 a price equal to the award of eondemnation paid the owner at
a8 the time of sequisition. No real property dedieated acquired
99 by eminenf domein pursaant to this seetion shall ever be leased
30 or rented to any private person or private entity of whatever
g1 character.
a2 Sec. 4. Section 6953 of the Government Code is amended
33 to read:
34 6953, The Legislature further declares that the acquisition
56 of interests nr rights in real property for the preservation of
86 open spaces and arcus constitutes a public purpose for whick
87 public funds may be expended or advanced, and that any
38 connty or gity may acquive, by parehase, eminent domain, gift,
35 grant, beguest, devise, Iease or otheewise, ihe fee or any lesser
40  interest, development right, easemont, covenant or other con-

ublie use and enjoyment, Deelares that such ordinance may ot be re-
ealed except by two-thirds or grenter vote of the qualified voters of
he eounty or eity voting thereon,

Provides that if ordinanes is repealed, praperty acguired by eminent
omnin within Ingt 10 years and so dedieated must, if sold, be first
flered to owner from whowm acquired, his heirs or devisees, at amount
qual to wondemnation award.

Prohiibits lease or rental of such real property to private person or

ntity,

Vote—Majority ; Appropriation-—No; Sen. Fin—No; W, & M.~Ne,
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tractual right necessary to achieve the purposes of this chapter.
Any county or city may also acquire the fee to any property
within such county or city for the purpose of eonveying or
leasing said property back to its original owner or other person
under such covenants or other contraciual arrangements as will
limit the fufure nse of the property in accordance with the
purposes of this chapter.
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AMENDED IN ASSEMBLY MAY 28, 1563
AMENDED IN ASSEMDBLY MAY 20, 1969

CALIFORNIA LEGSISLATURE—1959 REGULAR SESSION

ASSEMBLY BILL No. 1366

Introduced by Ascemblyman Wilson

March 28, 1969

REFERRED TO COMMWITTUE ON LOCAL GOVERNMENT

An aet to gmend Sections £950, G053, and 6853 of, and to add
Scetion 60521 o, the fovcrament Code, relnting fo open
space lands,

The people of the Btate of Califoraia do enact ag follows:

1 Seerion 1. Section 6950 of the Government Code is
2 amended to read

3 6030, Tt is the intent of the Legislature in enacting this
4 chapter to provide a means whereby any eity may aequire, by
5 purchase, rminent domain, @ift, gront, bequest, devise, lease or
g otherwise, and through the expenditure of public funds, the

LEGTSTLATIVE COUNREL'S NMNGEST

AB 1365, as amended, Wilsen {1.Guv.). Open space lands.

Amends Boes, 950, 69532, wnd 6808, and adds See. 69521, Gov.C.

Speeifically permits a eity to ueynire interests and rights in real
property within the ¢ity for preservation of open spaces for publie use
and enjoyment by eminent domain, as well as by purchase, gift, grant,
Leguest., devise, lase or otherwise.

lequires real property acquired by a eity for open spaces and areas
to be dedivated, by ardinamee of eiry freistutive body, 1o the preserva-
tion of upen spaves and arcas for public use and enjoyment. Declares
that such ordinanes may not e repealed exeept by two-thirds or
greater vote of the qualified voters of the city vofing thereon .

Pyovides that if ordinonee ix reperled, property aoguived by eminend
dumain within last 10 yeors and so dedicated must, if sold, be first
affered fo wener from whon acqrircd, bis feirg or devisees, at amount
coneeed to candempatien woord,

Prohibity lease or rental of sueh real properfy lo private person or
calttly.

Vote-—Majority ; Appropriation--Ne; Sen. Pin~No; W. & M.~—No.
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1 fee or any lesser intercst or right in real property within suech

2 eity in order to preserve, through limitation of their future

38 use, open spaces and areay lor public use and enjoyment.

4  Sec. & Section 6852 of the Governmment Code is amended

5 toread:

(i 6952. The Legislature hereby declares that it is necessary

7 for sound and proper urban and metropolitan development,

8 and in the public intorest of the people of this state for wny

9 eity to expend or advance public funds for, or to aceept by,
10 puorchase, eminent domain, gift, grant, bequest, devise, lease
11 or otherwise, the fec or any lesser interest or right in real
12 property within such cify to acguire, mainiain, improve, pro-
13 teet, limit the fature use of or otherwise conseeve open spaces
14  and areas within their respeetive jurisdidions.

15 Bre. 3. Section 69521 18 added to the Government Code,
16 o read:

7 6952.1. Whenever a eity acquires any inferest in real prop-
18 erty tn order to preserve open spaeos and areas for publie use
15 and enjoyment, the legislative body of the city shall, by ordi-
20  nance, dedicate such real properly to the preseryation of open
21 spaces and arens for public use and enjoywent. Such srdingnee
22 shedl not be repealed exeept be o bwe-thirds op prerter yoto
23 of the waelifivd yeters of the eibyws shall wot be repealed without
24 the assent of two-thirds of the quelified electors thercof voting
25 at the next citywide election, In the event of sweh repeal, any
26 property acquired and so dedicated by the eity, through the use
27 of eminent domatn shall, if sold, be firel offrred to the owner
28 from whom if was acquired or Ris hetrs or deisees ol o price
29  equal to the meard of rondemnntion paid the owner af the
30 Hme of acquisition. No real property dedicated pursuont to
31 this scchion shall ever be leased or vented lo any privete person
32  or privete enlidy of whatevey characler,

33  Bec. 4 Beetion 6933 of the Government Code i3 amended
34 to read:

35 6953, The Legiskutare further declures that the acquisition
36 of interests or rights in real property for the preservation of
37 open spaecs and arcas constitntes 2 publie purpose for which
38 publie funds may be cxpended or advenced, and that any
39 city may aequire, by purehase, eminent domain, pift, grant,
40  bequest, devise, fease or otherwise, the fee or any lesser inter.
41 est, development right, cosement, oovenant or other coutractual
42 right neeessary to achieve the purposes of this ehapter, Any
43 ity may also acquire the fee to any property within soeh city
44 for the purpose of conveying or leasing said property back to
45 it original owner or other persont undee sueh covenants or
46 other contreetual arrangements ug will fimit the future use of
47 the property in uceordance with the purpuses of this ehapter.
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AMENDED IN ASSEMBLY MAY 20, 1969
CALIFORNIA LEGISLATURE—158g REGULAR BESSiON

ASSEMBLY BILL No. 1365

Introduced by Assemblyman Wilsey

Mareh 28, 1969

REFEBRED TO OOMMITTER ON 100AL GOVERNMENT

An act to amend Beelions 6950, 6552, and 6953 af . AND TO
ADD SECTION g9521 TO, the Qoverament Code, relating
te open space lands.

The people of the State of California do enact gs follows;

Secrion 1. Seetion 6950 of the Government Code is
amended to rexd -

6950. It i the intent of the Legislature in enacting this
chapter tn provide 2 means whereby any eounty op City may
scquire, by purchase, son i cminoni domain | gift,
grant, bequest, devise, Joase op otherwise, and through the ex-
penditare of pablje funds, the fes or any lesser interest or
right in reul property within such city in ordor to preserve,
through Huwitation of their futuee use, open spaces and areas
for public nee and enjovment,

Sec. 2. Section 6952 of the Uovernment Code iy amended
to read :

13 6952, The Legislature hiereby deelares that it is necessary
14 for sound and proper urban and metropolitan development,

LEGISLATIVE COUNSEL'S DIGEST

AB 1365, as amended, Wilson ( L.Gov.), Open space lands.

Amends Sees, 6930, 6352, and 6953, end adds See, 6%52.1, Gov.C.

Specifiecally permits o cily vitien and esuntios to acquire interests and
rights in reul propecty within the oty for preservation of open spaces
for public use amd enjoyment by condentinion e nent domain , as
well as by purchase, gift, grunt, boquest, devise, lease or otherwisa,

Beguires roql properly avgquired by o oty for open spaces gud areqs
10 be dedicatid, by erdingnec of ety legisiative Boly, to the preserog.
tivn of open spacey and arews for public use and enjoyment. Declares
that such ordinanes may wot be repealod exeept by twothirds or greater
vole of the gualificd voters of the city,

Vote~Majority ; Appropriatiun—-——No; Sen. Fin—No; W. & M.-—No.
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and in the public interest of the people of this state for any
esumty o city to expend or advance publie funds for, or to
accept by, purchase, condemnaiion ominent domain, gift,
grant, bequest, devise, lease or otherwise, the fee or any lesser
interest or right in real property within sueh eity to acquire,
maintgin, improve, protect, limit the future use of or other-
wise couserve ovpen spaces and arcas within their respestive
jurisdictions.

SEC. 8. Scetion 69521 is added fo the Government Code,
10 to read:
1 69521, Whenover a city acquives any iaterest in reqi prop-
12 erty in ovder o preserve open spaces and areas for public use
13 end enjoyment, the leyistative body of the eity shall, by ords-
14 nance, dedicate such real property to the preservation of open
15 spuces and ureas for pubitic use and enjoyment. Such ordinance
16  shafl not be repenicd cxcept by o twe-thirds or greater vole
17 of the gualified voters of the city.
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14 SEC. 4. Sectivn 6953 of the Government Code is amended
20 toread:

21 8953, The Lemslature further declares that the acquisition
99 of intercsts or rights in real property for the preservation of
93 open spaces and areas constitutes a publie purpose for which
24 public funds may be expended or advanced, and that any
25 eenwby ee city may aequire, by purchase, eondemnation cmi-
26 menl domuin, pift, grant, bequest, devise, lease or otherwise,
97 the fee or any lesser interesi, development right, easement,
JR covenant or other contractual right necessary to achieve the
o9 purposes of this chapter, Any senabx e2 eity iy also acquire
30 the fee to any property within such eify for the purpose of
31 conveviiye or leasing said proparty back to its original owner
2% or olher person under such covenants or other eontractual ar-
23 rangoments os will limit the futnre nse of the property in
94 aecordance with the purposes of this chapter.




CALIFORNIA LEGISLATURE—1369 REGULAR BESSION

ASSEMBLY BILL No. 1365

Introduced by Assemblyman Wilson

March 28, 1969

REFERREL TO COMMITTELZ ON LOCAL GOVERNMENT
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An wct to amend Sections 6950, 6952, and 6353 of the
Government Code, relating to open 3poce lends,

The people of the State of Califernia do enact as follows:

Seerwon 1. Section 6950 of the Government Code is
amended to read:

6950, It iy the intent of the Legislature in easeting thia
chapier to provide s means whereby any county or city may
acquire, by purchase, cendemnabion, gift, grant, bequest, de-
vise, lease or otherwise, and through the expenditure of public
funds, the fee or any lesser interest or right in real property
in order to preserve, through hmitstion of their future use,
open spaees and aress Eor public use and enjoyment.

Sze. 2. Section 6352 of the Government Code 15 amended
to read :

6952, The Legislature hereby deelares that it is necessary
for sound und proper urban snd inetropolitan development,
and in the public interest of the people of this state for any
eounty or city to expend or advance public funds for, or to
accept by, purchase, condemnation, gift, grant, bequest, devise,
lease or atherwise, the fee or any lesser interest or right in real
property to equire, maintain, improve, protect, limit the fu-
ture use of or otherwise conserve open spaces and areas within
their respective jurisdietions,

LEGISLATIVE COUNSEL'S DIGEST

AB 1365, as iniroduced, Wilson {L.Gov.). Open spaee lands.

Amends Sees. 6950, 6952, and 8953, Gov.C.

Specifieally permits cities and counties to asquire interests and
rights in real property for preservatien of open spaces for public use
and enjoyment by eondemnation, as well as by purchase, gift, grant,
bequest, devise, lease or otherwise.

Vote—Majority ; Appropriation—-No; Sen. Fin.—No; W. & M.—No.
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Sge. 3. Section 6353 of the Government Code is amended
to read

§953. The Legislature further declares that the acquisition
of interests or rights in real property for the preservation of
ppen spaces and arcas constitutes a public purpose for which
public funds may be expended or advanced, and that any
county or city may acquire, by purchase, condemnation, gift,
grant, bequest, devise, lease or gtherwise, the fee or any lesser
interest, development right, easement, covenant or other con-
tractual right necessary to achicve the purposes of this chap-
ter. Any eounty or city may &lso acquire the fee to any prop-
gety for the purposs of conveying or leaging said property
haek to jts original owner or other person under snek cove-
nants or other eontractual arrangements as will limit the fu-
ture use nf the property in accordance with the purposes of
this ehaptoer.
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